Page 1

37 Ohio St. 3d 222, *; 525 N.E.2d 468, **;

SAWICKI ET AL., APPELLEES, v. VILLAGE OF OTTAWA HILLS,
APPELLANT; CITY OF TOLEDO, APPELLEE

No. 87-213

Supreme Court of Ohio

37 Ohio St. 3d 222; 525 N.E.2d 468

January 12, 1988, Submitted

June 29, 1988, Decided
PRIOR HISTORY: neighboring woman's residence. She immediately
[**#*1] telephoned the village of Ottawa Hills Police Department

APPEAL from the Court of Appeals for Lucas
County, Nos. L-85-366, L-85-443 and L-86-002.

On the evening of September 17, 1981, following
dinner with her family, appellee Leslie Ann Sawicki and
her boyfriend, Todd Sabo, went out together. The couple
drove around the neighborhood in Todd's van and
eventually visited an area nightclub. Afterwards, they
stopped in the parking lot of the Terrace View
Apartments which had been constructed and were owned
by plaintiff's decedent, Peter Sawicki, who was also
Leslie's father. This parking lot was located in the city of
Toledo but was approximately three hundred yards from
the police station of the village of Ottawa Hills, appellant
herein.

At approximately midnight, the couple was accosted
at gunpoint by one Anthony Cook. After demanding
their money, Cook ordered Leslie to utilize wire to tie
Todd's hands behind his back. Cook then tightened
Todd's bonds, used Todd's belt to secure his feet, and
also tied Leslie's hands behind her back. He ordered
Leslie into the back of the van, and placed a gag in her
mouth. Todd began to plead with Cook not to rape
Leslie, and at the same time strained to loosen his bonds.
Cook removed Leslie's [***2] clothing and struck her
across the face when she attempted to resist. As Cook
began to loosen his own clothing, Leslie freed her hands
and attacked him. Todd had also succeeded in freeing
himself and joined the attack. Todd obtained control of
the gun, and then ordered Leslie to summon help. After
she exited the van, Todd obtained control over Cook's
person by sitting upon Cook's stomach, pressing the
pistol between Cook's eyes. It was disputed at trial
whether Cook attempted further resistance but it seems
clear that Todd had communicated his intent to shoot
Cook if Cook posed any further threat.

Leslie ran, partially unclothed, into the apartment
complex. She did not obtain a response from her
grandmother's apartment, but was soon admitted into a

and spoke to radio dispatcher Paul Wortman. This call
was not recorded and the testimony at trial conflicted as
to whether it occurred at 12:25 a.m. or 12:26 a.m. nl
Considering the conflicting accounts of the content of
this conversation in the light most favorable to appellees,
as the jury apparently did, Leslie informed dispatcher
[***3] Wortman that: she had almost been raped by a
black male, she was calling from inside apartment
number seven at 4121 Terrace View North, the assailant
was still in the van with her boyfriend, and the assailant
had a gun. She requested that the dispatcher "send help"”
to which he responded "OK." It appears that dispatcher
Wortman was alone in the police station and could not
leave his post. It is undisputed that there were two
Ottawa Hills police units on patrol in Ottawa Hills.

nl At 12:25 a.m., an anonymous neighbor
called the Toledo Police Department to report that
a woman was running through the hall of the
apartment complex screaming.

Dispatcher Wortman called the Toledo Police
Department at exactly 12:26:54 a.m. His call was
mechanically recorded and logged. He reported "a rape
in progress at 4-1-2-5 Terrace View North. Supposed to
have a suspect a black male in a van. That's all I got and
she hung up." (Emphasis added.) Thereafter, Leslie
called her parents who lived in Ottawa Hills and, after
informing her father of the situation, she requested that
he come to the apartment complex. Peter Sawicki told
his wife to call the Toledo Police Department for help,
[***4] as they both knew that the apartment complex
was in the city of Toledo. Sawicki then went directly to
the apartments barefoot and dressed only in his pajamas.

The phone call from appellee Marsha Sawicki to the
Toledo Police Department was received and logged at
12:27:07 am. and lasted until 12:30:13 a.m. She
informed them of the situation, emphasizing that her
husband was on the way to the crime scene. At
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approximately the same time, Leslie Sawicki made a
second call to the Ottawa Hills Police Department and
repeated her account of the events, adding that her father
was on the way over. Dispatcher Wortman, who had
discovered that the Terrace View apartment complex was
outside the jurisdiction of Ottawa Hills, then informed
her that Ottawa Hills would not be responding, but that
the Toledo Police Department should be on its way.
Leslie then discarded the telephone which was picked up
by the apartment resident. The resident informed
dispatcher Wortman of her concern that someone would
surely be shot if help did not arrive. Wortman told her to
"hold on" and he made a second call to the Toledo Police
Department which was received and logged at 12:31 a.m.
He gave the correct [***5] address and made a
complete and accurate account of the events. At
12:31:08 a.m. and apparently in response to one or both
of the 12:27 a.m. calls, the Toledo Police Department
dispatched two units to the scene. Both units were
originally to have proceeded under a "Code 2" high
priority response order, but instead the response was
upgraded to a "Code 3" order, requiring all possible
speed with flashing lights and siren. The Toledo police
units arrived within two minutes of being dispatched.

Meanwhile, Peter Sawicki arrived at the apartment
complex at approximately 12:30 a.m. He parked his auto
beside the van and exited his vehicle, leaving the
headlights on and the door open. After ascertaining that
Todd and Cook were inside the van, Peter told Todd to
bring Cook outside, at which time both men physically
removed Cook from the van. At all times Todd kept one
hand on Cook and the other on the pistol pointed at
Cook's head. Cook was placed on the ground and Todd
straddled him as in the van. Although there is some
conflict between Todd's statement given to police
immediately after the events and his later trial testimony,
it is yet clear that Peter Sawicki struck Cook and/or
[***6] kicked him and that Leslie arrived and was
ordered by Peter Sawicki to strike Cook, which she did.
At this time, Todd tossed away the firearm, but did not
place it beyond the reach of Cook.

Cook obtained control of the weapon, and shot Todd
in the head and neck. Cook then shot Peter Sawicki in
the neck and fired at Leslie who was on her way back to
the apartment. As Cook fled in an automobile parked
nearby, n2 Toledo police units arrived. The time of their
arrival, as set forth in the briefs of the parties, was
12:33:40 a.m., which was only seconds after Peter
Sawicki and Todd Sabo had been shot. Todd Sabo
eventually recovered from his injuries, although bullet
fragments remain lodged in his body. Peter Sawicki died
at the hospital.

n2 Anthony Cook was apprehended several
days later. He was tried and convicted of various

crimes including the murder of Peter Sawicki.

Marsha Ann Sawicki, as executrix of the estate of
Peter Sawicki, and Leslie Ann Sawicki filed various
claims against the village of Ottawa Hills. The central
allegation of the claims was that "as the result of the
negligent failure of the police department of * * * Ottawa
Hills to

DISPOSITION:

Judgment reversed.

HEADNOTES:

[***7]  Municipal corporations -- Negligence --
Municipality may not be held liable for refusal of its
employees to act in conformity with ordinance or statute,
when -- "Public duty rule" and "special duty exception”
survive abrogation of sovereign immunity -- Special duty
or relationship shown, when.

SYLLABUS:

1. Generally, a municipality may not be found liable
in negligence when its employees act or refuse to act so
as to conform to a municipal ordinance and/or a state
Statute.

2. When a duty which the law imposes upon a
public official is a duty to the public, a failure to perform
it, or an inadequate or erroneous performance, is
generally a public and not an individual injury.

3. The public duty rule, and the special duty
exception, comprise a doctrine which is independent of,
and accordingly survived the abrogation of, sovereign
immunity.

4. In order to demonstrate a special duty or
relationship, the following elements must be shown to
exist: (1) an assumption by the municipality, through
promises or actions, of an affirmative duty to act on
behalf of the party who was injured; (2) knowledge on
the part of the municipality's agents that inaction could
lead to harm; (3) some form of [***8] direct contact
between the municipality's agents and the injured party;
and (4) that party's justifiable reliance on the
municipality's affirmative undertaking.
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concur in judgment only. DOUGLAS, J., not
participating.

OPINION BY:
HOLMES

OPINION:

[*225] [**472] In the case sub judice the trial
court instructed the jury upon ordinary negligence
principles as well as those of the public duty-special duty
theories of liability. As a matter of law, neither legal
theory suffices to establish appellant's liability under the
circumstances within the record before us. Accordingly,
and for the reasons which follow, we reverse the
determinations of the courts below. [***9]

I

The current law as expressed in R.C.
2744.01(C)(2)(a) and 2744.02(A)(1) appears to
immunize municipal corporations from [**473] liability
deriving from the actions of their police officers.
However, the effective date of the statutes was
November 20, 1985, which is well after the events which
occurred in the case before us. More particularly, it
should be observed that this case arose out of events
which occurred during a time when this court had, in a
series of divided opinions, judicially abrogated the
application of the doctrine of sovereign immunity as a
defense for municipal corporations. See, e.g., Haverlack
v.. Portage Homes, Inc. (1982), 2 Ohio St. 3d 26, 2 OBR
572, 442 N.E. 2d 749; Enghauser Mfg. Co. v.. Eriksson
Engineering Ltd. (1983), 6 Ohio St. 3d 31, 6 OBR 53,
451 N.E. 2d 228; Strohofer v.. Cincinnati (1983), 6 Ohio
St. 3d 118, 6 OBR 178, 451 N.E. 2d 787; Longfellow V..
Newark (1985), 18 Ohio St. 3d 144, 18 OBR 203, 480
N.E. 2d 432; etc. Accordingly, the municipality of
Ottawa Hills had no blanket immunity for its actions
performed within the time frame delineated above.

As to the claim before us, the liability of Ottawa
Hills is asserted [***10] to rest upon two failures: (1)
that through dispatcher Wortman the village negligently
failed to dispatch an Ottawa Hills police unit in response
to Leslie Sawicki's pleas for help, (2) that dispatcher
Wortman was negligent in communicating the exact
circumstances which would indicate a life-threatening
emergency to the Toledo Police Department; and that

either or both of the above failures proximately caused
the death of Peter Sawicki and all of appellees' damages.

In considering these claims, we begin by noting that
even under Haverlack, supra, and its progeny, there was
an expressed exception to the effect that no governmental
entity could be made liable for "the making of a basic
policy decision which is characterized by the exercise of
a high degree of official judgment or discretion." [*226]
Marrek v.. Cleveland Metroparks Bd. of Commrs.
(1984), 9 Ohio St. 3d 194, 9 OBR 508, 459 N.E. 2d 873,
syllabus; Mathis v.. Cleveland Public Library (1984), 9
Ohio St. 3d 199, 9 OBR 511, 459 N.E. 2d 877, syllabus;
O'Brien v.. Egelhoff (1984), 9 Ohio St. 3d 209, 9 OBR
520, 459 N.E. 2d 886. Consequently, as a general rule,
under the law of such cases, a municipality [***11]
cannot be found liable in negligence when its employees
act, or refuse to act, so as to conform to a municipal
ordinance and/or a state statute.

At the time of the events at issue, the law of Ohio
specified in R.C. 2935.03 that police officers had no
arrest powers, as police officers, when acting outside the
boundaries of their political subdivisions, subject to
narrowly tailored and inapplicable exceptions, such as
"hot pursuit." R.C. 737.04 and 737.10 provided insurance
coverage only to those municipal police officers who
responded outside their jurisdiction pursuant to a Mutual
Aid Pact. n3 Moreover, workers' compensation benefits
were available only to police officers who acted within
the scope of the above jurisdictional limitations.

n3 A Mutual Aid Pact is, in essence, an
agreement between contiguous municipalities. It
requires that, under specified circumstances, one
municipality may request and receive aid from an
adjoining municipality. It allows a municipality's
police officer to respond to an out-of-jurisdiction
request for aid, when the request is made by a
command officer of the adjoining municipality.

[##%]2]

On the municipal level, the village of Ottawa Hills
had enacted Section 508 of the Rules and Regulations of
the village of Ottawa Hills, which stated that no police
officer was to respond to calls outside the jurisdiction
except in response to a call for aid essentially of the kind
set forth in the Mutual Aid Pact. This policy was
communicated to all police officers by way of written
Section Orders.

The impact of the above laws and policies were well
known to the two Ottawa Hills police officers on duty
that night. One of the officers testified that shortly
before the events at issue, a former Ottawa Hills police
officer, who had been shot, was denied workers'
compensation benefits because he had been standing a
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few feet beyond the Ottawa Hills jurisdictional
boundaries when he was shot. Consequently, Officer
David Schultz, who was the senior officer [**474] on
duty when Leslie Sawicki telephoned Ottawa Hills and
whose authorization was required in order to send help in
a particular situation, testified that under no
circumstances would he have allowed dispatcher
Wortman to authorize a response outside the jurisdiction
without an express request from the command officer of
the Toledo [***13] Police Department. n4

n4 Finally, following the well-publicized
events of this case, twenty-two local police chiefs
met and thereafter requested that their
municipalities empower them to respond outside
their jurisdictional limits in cases of life-
threatening emergencies. All the municipalities
passed such ordinances including the city of
Toledo and the village of Ottawa Hills. State
laws were also enacted to provide for insurance
and other protections to police officers who
responded outside their jurisdictions for life-
threatening emergencies. See R.C. 505.41,
505.43, 505.61, and amended R.C. 737.041.

It is therefore clear that the law of Ohio and of
Ottawa Hills generally precluded the response which
appellees assert should have been made, i.e., to send a
nearby Ottawa Hills police unit in response to Leslie
Sawicki's telephone call. Accordingly, dispatcher
Wortman was under no initial obligation to provide
police intervention, [*227] and any Ottawa Hills officer
who responded would have done so with [***14] only
the authority and the insurance protection of an ordinary
citizen. Thus, no liability can attach for the mere
decision not to send Ottawa Hills police units in response
to requests for help outside the village's jurisdiction.

Appellees asserted at trial that, despite the legal
prohibitions of extra-jurisdictional responses contained in
the above law, the village police department nevertheless
had a practice of informally responding under certain
circumstances to other jurisdictions' requests for help.
The record of the trial does not support this allegation,
but it should be noted that even if such a practice were
demonstrated, it would equate legally to the mere
voluntary assumption of a duty, which the village need
not have assumed in all cases. Crucial to an appropriate
analysis is the fact that the Ohio statutes rendered out-of-
jurisdiction police responders virtually powerless to
arrest, except under very narrow circumstances, and left
them without the protections of their insurance policies
or workers' compensation. This cannot equate to a duty
to respond which will support an action in negligence.
Appellees' claim is therefore reduced to whether or not
the dispatcher [***15] voluntarily assumed a duty by his

verbal conduct during the telephone conversations with
Leslie Sawicki.

Appellees argued at trial that the dispatcher's
response of "OK" to Leslie Sawicki's request that he send
help constituted a voluntary assumption of a duty to send
the help promised, and that because he failed to correctly
communicate such details of the situation as would
classify it as a "life-threatening emergency" to either the
senior ranking Ottawa Hills police officer on duty or to
the Toledo Police Department, then the police response
was tardy and was the proximate cause of appellees'
injuries. n5 To this end, appellees presented expert
testimony which, on the surface, would appear to present
an issue for jury determination. Upon closer
examination, however, it becomes evident that the
elements of the stated cause of action were indeed not
met.

n5 We do not decide the issue of whether the
dispatcher's voluntary actions could legally bind
the municipality since it is not necessary to the
disposition of this case. We would point out,
however, that any action which is forbidden by
statute, ordinance, or policy would be outside his
allowed discretion.

[##%]6]

We are in accord with the trial court's jury
instructions to the effect that once a duty is undertaken
voluntarily, it must be performed with ordinary care.
Prosser & Keeton, Law of Torts (1984) 380, Section 56;
2 Restatement of the Law 2d, Torts (1965) 139, Section
324; 70 Ohio Jurisprudence 3d (1986), Negligence,
Section 15, at 56, and Section 21; 57 American
Jurisprudence 2d (1971) 393, Negligence, Section 46. In
the present case, for purposes of discussion, we shall
assume that the dispatcher's answer of "OK" was such an
assumption of a duty. However, that duty was limited
precisely to performance of the act promised, i.e., to send
help, since [**475] any alleged duties premised upon
general statutory authorizations to perform certain acts
are limited by the aforementioned state statutes, village
ordinances and police department policies.

This plea for help transpired during the first of two
calls which Leslie made to the Ottawa Hills Police
Department. The dispatcher became aware in the interim
between the first [*228] and second calls that he could
not respond to an event occurring in the city of Toledo's
jurisdiction, which he explained to Leslie during her
second call. [***17] Consequently, the duty alleged
must be that set forth in the first phone call alone. Barred
as he was from dispatching an Ottawa Hills unit to the
scene, the dispatcher exercised ordinary care by his
prompt act of telephoning the Toledo Police Department
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and requesting that it send help for the victim of "a rape
in progress." The question of whether Toledo's response
time, less than seven minutes, was timely is a separate
issue from whether the dispatcher procured help under a
standard of ordinary care. Once he obtained the response
from the Toledo Police Department that it would dispatch
a unit to the scene, the Ottawa Hills dispatcher had then
fully completed his voluntarily assumed duty to obtain
help.

It is argued that his mistakes in describing details of
Leslie's circumstances proximately created a delay in the
Toledo Police Department's response to the scene.
However, testimony was uncontradicted that by the time
the actual dispatch occurred, the dispatcher had upgraded
the response from one requiring high speed to one
requiring high speed with emergency lights and siren.

Moreover, as a matter of law, a mere telephoned
assumption of a duty to send help cannot be translated
[***18] into the proximate cause of injury sustained
from an armed criminal assailant already at the crime
scene, since it is most distinguishable from assurances in
the form of either a promise or duty to provide
protection, which were not implicated in the present case.
Appellees presume that the mere act of sending help was
an equivalent to police protection which would have
prevented the harms asserted. To accept this view, we
would be forced to accept, as a proximate cause issue,
that by virtue of a timely arrival, the police would
necessarily have been able to assert control over a
situation where at least one firearm was present and
where those involved were functioning with a high
degree of emotional excitement. This we shall not do.
Accordingly, we conclude that the argument that failure
to timely respond was the equivalent of failure to protect
appellees invited jury speculation, as opposed to factual
determinations, upon the crucial issues of proximate
cause.

Having determined the scope of the duty actually
assumed by the Ottawa Hills dispatcher, we now
determine the scope of justifiable reliance. The law of
Ohio is clear that one who claims injury flowing from the
violation [***19] of a duty must show that he expressly
relied upon the performance of the duty assumed.
Nowhere do appellees allege, nor could they, that Peter
Sawicki personally relied upon words spoken to Leslie
Sawicki by dispatcher Wortman in the first telephone
conversation. Peter Sawicki was not then present or on
his way to the scene. When informed by phone of the
situation, he told his wife to call the Toledo Police
Department, which expressed his reliance upon it and not
Ottawa Hills. Thus, at no time did Peter Sawicki actually
rely on any duty assumed by Ottawa Hills.

Appellees attempt to circumvent this analysis by
their assertion that Peter Sawicki was a foreseeable
rescuer who undertook peril to save his daughter and her

boyfriend from the alleged dangerous condition created
by the alleged dilatory police response. This is premised
upon the legal theory that there is an independent duty of
care owed to the rescuer. Prosser & Keeton, supra, at
308, Section 44. However, nowhere does the law impose
[*229] liability for injuries to a rescuer where the
defendant did nothing to create the situation from which
harm arose, whose only actions did nothing to worsen
that situation, [***20] and where the harm was caused
by activities [**476] over which the defendant had no
power or responsibility. Prosser & Keeton, supra, at
491, Section 68; Pennsylvania Co. v.. Landendorf
(1891), 48 Ohio St. 316, 28 N.E. 172; Restatement of the
Law 2d, Torts, supra, at Sections 433 and 448.

Appellees' argument miscomprehends the legal
category occupied by both appellant and Peter Sawicki.
As to dispatcher Wortman, it is clear beyond doubt that,
absent any statutory obligations, the duty he is alleged to
have voluntarily undertaken differs not at all from the
duty alleged to have been voluntarily undertaken by
Peter Sawicki. The dispatcher was therefore himself a
rescuer who did not create the situation at issue but
responded voluntarily to a plea for help. No rescuer
owes any duty to other rescuers excepting, of course, that
they should be accountable for their own acts of
affirmative misconduct, Prosser & Keeton, supra, at
Section 44.

As to Peter Sawicki, allegations that he was a
rescuer founder upon the undisputed facts shown at trial.
It is true that as he rushed from his home, the law may
have considered him a rescuer; however, upon arrival at
Todd Sabo's van, [***21] his conduct took on a
different legal character. As set forth in the facts, Todd
had the criminal actor under a significant, if not total,
restraint in the van prior to Peter Sawicki's arrival. Upon
his arrival, Peter Sawicki was quite upset and
understandably expressed a desire to do physical harm to
Anthony Cook. He thereafter initiated the actions
previously set forth.

Thus, upon arrival, Sawicki did not act just as a
rescuer, but as one seeking to retaliate against the
restrained criminal actor. In order to do so, he
completely altered the status quo which existed when he
arrived.  His actions at the scene constituted an
intervening, superseding cause of the injuries which
followed, which actions surely vitiated any of the alleged
failures of the village of Ottawa Hills as a matter of law.
See Restatement of the Law 2d, Torts, supra, at Section
472.

II

Having considered this case in light of well-
established negligence law, we also consider it in light of
the legal theory commonly referred to as the public duty
rule and its special duty exception. We do so not only
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because the trial court's instructions and interrogatories
were partially based upon such theories but [¥*%22] also
because several courts of appeals in Ohio, including the
court of appeals which considered the present case, have
rendered decisions adopting the public duty doctrine.
See Mitchell v.. Cleveland (Jan. 15, 1987), Cuyahoga
App. No. 51602, affirmed (1988), 37 Ohio St 3d 234,
525 N.E. 2d 483; Zebrasky v.. Dept. of Transportation
(1984), 16 Ohio App. 3d 481, 16 OBR 564, 477 N.E. 2d
218; Cain v.. State (1985), 14 Ohio App. 3d 105, 14
OBR 119, 470 N.E. 2d 208; Epling v.. Cardarelli (1983),
13 Ohio App. 3d 142, 13 OBR 175, 468 N.E. 2d 335;
Sawicki v.. Ottawa Hills (Dec. 12, 1986), Lucas App.
Nos. L-85-366, L-85-443 and L-86-002, unreported; see,
also, Texaus Investment Corp. v.. Haendiges (C.A. 6,
1975), 761 F. 2d 252, which found such a duty within the
law of Ohio.

The public duty rule originated at English common
law and was particularly applied to the office of sheriff.
[*230]  Although not the first American court to
comment on the rule, the United States Supreme Court
rendered the most significant early decision on the
subject in the often quoted case of South v.. Maryland
(1855), 59 U.S. 396. Therein, Sheriff South was [***23]
sued upon his official bond by one who had applied to
him for protection, but was subsequently abducted and
held for ransom. More specifically, plaintiff alleged that
"the sheriff did not well and truly execute and perform
the duties required of him by the laws of said State," thus
giving rise to a cause of action.

The court pointed out that "[i]t is an undisputed
principle of the common law, that for a breach of a
public duty, an officer * * * is amenable to the public,
and punishable by indictment only.

[**477] "The history of the law for centuries
proves this to be the case. * * * [N]o instance can be
found where a civil action has been sustained against him
for his default or misbehavior as conservator of the
peace, by those who have suffered injury to their
property or persons through the violence of * * *
[intervening criminal conduct]." Id. at 403, citing Entick
v.. Carrington (1765), 19 State Trials 1030, 1062
(opinion per Lord Camden).

The court also asserted an exception to the above
rule. Relying upon Ashby v.. White (1703), 2 Lord
Raym. 938, 92 Eng. Rep. 126, the court concluded that
an exception may be found where there exists a "special
individual [***24] right, privilege, or franchise in the
plaintiff, from the enjoyment of which he has been
restrained or hindered by the malicious act of the
sheriff." (Emphasis added.) South v.. Maryland, supra, at
403.

More specifically, it has been stated that: "* * * [T]f
the duty which the * * * [law] imposes upon * * * [a

public official] is a duty to the public, [then] a failure to
perform it, or an inadequate or erroneous performance,
must be a public, not an individual injury, and must be
redressed, if at all, in some form of public prosecution.
On the other hand, if the duty is a duty to the individual,
then a neglect to perform it, or to perform it properly, is
an individual wrong, and may support an individual
action for damages." 2 Cooley, Law of Torts (4 Ed.
1932) 385-386, Section 300.

Although this court has had no occasion to expressly
comment upon the public duty doctrine, the underlying
principle that no more than a general duty to the public
was intended by the General Assembly's empowering
legislation has been established for some time. See
Western College of Home-opathic Medicine V..
Cleveland (1861), 12 Ohio St. 375, 380; Reckman v..
Keiter (1959), [***¥25] 109 Ohio App. 81, 10 0.0. 2d
252, 164 N.E. 2d 448. Further, this doctrine has been
obscured by, yet was coexistent at common law with, the
doctrine of sovereign immunity. Rather than being an
absolute defense, as was sovereign immunity, the public
duty rule comported with the principles of negligence,
and was applicable to the determination of the extent to
which a statute may encompass the duty upon which
negligence is premised. If a special relationship is
demonstrated, then a duty is established, and inquiry will
continue into the remaining negligence elements. See,
e.g., Florence v.. Goldberg (1978), 44 N.Y.2d 189, 404
N.Y. Supp. 2d 583, 375 N.E. 2d 763; Massengill v..
Yuma County (1969), 104 Ariz. 518, 456 P. 2d 376;
Morgan v.. District of Columbia (D.C. App. 1983), 468
A. 2d 1306. It can therefore be concluded that the public
duty rule is an independent doctrine and, consequently,
survives the abrogation of sovereign immunity.

[*231] Various public policy rationales have been
set forth to justify the public duty doctrine. One of the
basic policy considerations has been that of finance. It is
most often asserted that because the available public
[***26] resources are limited by the resources possessed
by the community, the deployment of them must remain
in the realm of policy decision. Obviously, there are
insufficient police resources to meet every need,
particularly in high crime areas and during times of
higher crime rates. Police departments must be able to
prioritize and create responses without the benefit of
hindsight.

For this and other reasons, the public duty rule has
become the majority rule among the state jurisdictions.
See, e.g., Annotation, Liability of Municipality or Other
Governmental Unit for Failure to Provide Police
Protection (1972), 46 A.L.R. 3d 1084, 1088; Annotation,
Governmental Tort Liability for Failure to Provide Police
Protection to Specifically Threatened Crime Victim
(1986), 46 A.L.R. 4th 948, 950. Prosser & Keeton,
supra, states at 1049-1050: "[A] failure to provide police
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protection, like the failure to provide fire protection, is
usually immune, either on the ground that the decision to
deny such protection is a discretionary or basic policy
decision or on the ground that the duty to protect is owed
to the public at large and not to any particular person
who might be [**478] injured * * *. [***27] [T]he
overwhelming current of decisions continues to reject
liability based upon a general failure to provide police
protection * * *." See, also, Restatement of the Law 2d,
Torts, supra, at 119, Section 314A; Annotation, Liability
for Failure of Police Response to Emergency Call (1985),
39 A.L.R. 4th 691; Turner v.. United States (1919), 248
U.S. 354; the cases collected in Sawicki v.. Ottawa Hills
(Dec. 12, 1986), Lucas App. Nos. L-85-366, L-85-443
and L-86-002, dissent of Resnick, J., at fn. 1; and Note,
Police Liability for Negligent Failure to Prevent a Crime
(1981), 94 Harv. L. Rev. 821.

A perusal of the law of other state jurisdictions
reveals that the courts of New York have had
considerable experience in applying both the public duty
rule and its special duty exception. See, e.g., Shuster v..
City of New York (1958), 5 N.Y. 2d 75, 180 N.Y. Supp.
2d 265, 154 N.E. 2d 534; DeLong v.. County of Erie
(1982), 89 App. Div. 2d 376, 455 N.Y. Supp. 2d 887,
motion to dismiss appeals denied (1983), 58 N.Y. 2d
860, 460 N.Y. Supp. 2d 526, 447 N.E. 2d 74, decision
affirmed (1983), 60 N.Y. 2d 296, 469 N.Y. Supp. 2d 611,
457 N.E. 2d 717; Sorichetti  [***28] v.. City of New
York (1985), 65 N.Y. 2d 461, 492 N.Y. Supp. 2d 591,
482 N.E. 2d 70; Cuffy v.. City of New York (1987), 69
N.Y. 2d 255, 513 N.Y. Supp. 2d 372, 505 N.E. 2d 937.

Particularly useful is the standard adopted in Cuffy,
supra, which appears to be the most recent New York
decision in the area of the law at issue. In reviewing the
matter before it, the New York Court of Appeals
reiterated its long-standing rule that "a municipality's
duty to provide police protection is ordinarily one owed
to the public at large and not to any particular individual
or class of individuals." Id. at 260, 513 N.Y. Supp. 2d at
374, 505 N.E. 2d at 940. The court then considered
whether the case before it was within the ambit of the
"class of cases in which we have recognized an exception
* % * based upon a 'special relationship' between the
municipality and the claimant." Id. at 260, 513 N.Y.
Supp. 2d at 375, 505 N.E. 2d at 940. In finding that no
special relationship existed, the court set forth a test for
the presence of a special relationship based [*232] upon
an analysis of the existence of four elements, as follows:
"(1) an assumption by the municipality, through [**%29]
promises or actions, of an affirmative duty to act on
behalf of the party who was injured; (2) knowledge on
the part of the municipality's agents that inaction could
lead to harm; (3) some form of direct contact between the
municipality's agents and the injured party; and (4) that
party's justifiable reliance on the municipality's
affirmative undertaking." Id. See, also, Sorichetti, supra,

at 469, 492 N.Y. Supp. 2d at 596, 482 N.E. 2d at 75. We
now adopt these principles for application to cases in
Ohio wherein a special duty is alleged.

In considering the case before us, the claim by the
estate of Peter Sawicki fails for several reasons. First, as
set forth in the previous analysis, the Ottawa Hills Police
Department was under no statutory obligation and, in
fact, was legislatively forbidden to answer such calls for
assistance originating beyond its jurisdictional
boundaries. Consequently, there was no statutory duty
upon which to apply the public duty doctrine. It would
be an unreasonable presumption to allow the special
relationship exception to the public duty rule to function
apart from a duty premised upon a general empowering
statute. Thus, a special duty exception [***30] cannot
be an independent basis for liability when the plaintiffs'
sole allegation of a duty can only be premised upon the
voluntary assumption of a duty.

Also, even allowing an application of the special
duty analysis to the facts of this case, the claim would
fall far short. As previously demonstrated, the decedent
had made no reliance, justifiable or otherwise, upon the
Ottawa Hills Police Department. He indisputably was
aware of the jurisdictional limitations of Ottawa Hills
and expressly relied upon a response from the Toledo
Police Department. Accordingly, appellees have not
demonstrated the existence of the fourth element for
proving the existence of a special relationship.

[**479] As to the first element, it cannot be
reasonably asserted that the village assumed an
affirmative duty to act on behalf of Peter Sawicki. It
made no promise to him or concerning him. Finally,
there was no direct contact between Peter Sawicki and
the police dispatcher, as required in the third element. At
the time of Leslie Sawicki's first phone call, Peter was
neither involved in the events at issue nor contemplated
as an immediately involved family member for whose
protection the call was made. [***31] Accordingly, the
required elements being absent from the facts before us,
the claim of Peter Sawicki's estate under the special
relationship exception to the public duty rule could not
be maintained.

The claims of Leslie Sawicki likewise fail under the
facts presented. Obviously those parts of her claim based
upon the demise of Peter Sawicki fail for the same
reasons as those claimed by his estate. As with such
claims, there was no statutory obligation involved and
consequently no proper invocation of the public duty
doctrine. Moreover, the duty voluntarily assumed was,
as a matter of law, performed under the requisite
standard of ordinary care. However, implicit within her
claim and the proceedings below is the assumption that a
special relationship may be created by a telephoned
request for assistance. We could hardly conclude an
analysis of the creation of a special relationship within
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the present facts without considering the effect under the
public duty doctrine of Leslie Sawicki's telephone call.

We hold that a telephone conversation [¥233]
between a member of the general public and a police
department, wherein the caller requests help and the
police operator says [***32] he will send help, is
insufficient as a matter of law to establish a special
relationship between the caller and the police. This is
because a mere telephoned call for assistance does not
sufficiently remove the caller from the class of the
general population. Regardless of the police dispatcher's
response, it does not represent a commitment of
particular police resources to that individual. A special
duty to protect each and every member of the public who
calls for assistance is, quite simply, not any different than
a police department's general statutory obligations. Also,
to hold otherwise would allow any member of the

general public to unilaterally call into existence this
special relationship and thereby direct the discretion of
police command officers. See Morgan v.. District of
Columbia, supra, at 1313; Haehl v.. Port Chester (S.D.
N.Y. 1978), 463 F. Supp. 845, 851. Finally, as previously
mentioned, the inherently prioritized assumption of an
obligation to send help cannot be transmuted into a
promise of protection which the police are not then in a
physical proximity to provide.

Accordingly, we reverse the judgment of the court of
appeals, noting [***33] that the issue of appellant's
third-party complaint is now moot, and remand the cause
to the trial court for proceedings not inconsistent
herewith.

Judgment reversed.



